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§2.10(a), 2.11, 2.13 – 2.17

UNILATERAL, BILATERAL, and REVERSE UNILATERAL Ks

§2.10(a) The Classical Approach

K where only one party has legal obligation  Unilateral
An exchange of the offeror’s promise for the offeree’s act
K where both parties have made promises  Bilateral


Communication
Cannot accept an offer to a unilateral K with a return promise.
Ex: “If you run NYC marathon I will pay you 12 dollars”
Cannot accept by promising to run
If bilateral K, promise may be expressed or implied (running in presence of offeror)
* if offeree performs the act instead of promising to perform, some authority that K is formed  if performance is completed while the offer is still open and notice of performance is given.
Reverse Unilateral K – home owner offers payment for insurance plan asking company to make a promise to make payment if the home is destroyed by fire

§2.11 Must the offeree know of the offer?
Offer creates power of acceptance
Generally, a K can only be formed if the offeree knew of the offer at the time of the alleged acceptance. 
Knowledge of offer is required for recovery of a reward
Restatement 2 – identical cross offers = acceptance

HYPO – A offers reward for person who finds and returns lost watch
 B finds watch, learns of reward, returns watch.
Is B entitled to the reward?
Rest 1 = No, B did not know of the offer before starting to perform
Rest 2 = Yes, knowledge of offer before complete performance is sufficient

§2.13 Must the offeree intend to accept? When?
Offeree must know of the offer and manifest and intent to accept it.

Broadnax v. Ledbetter: Reward posted for capture and return of criminal.  P performed and claimed the reward, but did not know of the offer at the time.  Could not collect reward. Two necessary elements in order to accept a (contractual) reward: i- knowledge of offer; ii- intent to accept

Rule: Notice or knowledge of the existence of the offer of a reward required when the recapture was made is essential to the right to recover.
(Rewards made by governmental entities are not treated as regular contracts – and as a matter of law you have a right to collect.)

If performer finds out about offer after partially performing and completes performance with knowledge of offer, P is entitled to the reward.

Bilateral contract, the rule that the offeree must know of the offer may come into conflict with the objective theory of contracts. If so, the objective theory prevails.

In a Bilateral K, subjective intent is irrelevant, unless offeror knows or has reason to know that the offeree did not intend to accept it. (reasonable person would rely on promise)
MCC Marble v. Ceramica Nuova
Man who didn’t speak italian, signed document written in italian and assumed not to be bound by it.
Rule: parties who sign contracts will be bound by them regardless of whether they have read them or understood them
In Uni K, 
Traditional view: subjective intent is relevant and admissible. “I Will pay you 100 dollars to run in marathon” Did offeree intend to accept or just run the marathon to exercise?
Restatement 2: intent to accept is presumed in the absence of words or conduct to the contrary.

§2.14 Who may accept the offer?
As master of the offer, the offeror controls who has the power of acceptance.
Offeree may not transfer the right of acceptance to a third party unless granted the authority to do so by the offeror
When one company (A) receives an offer, but is bought out by another company including its name, the question becomes did the offeror as a reasonable person make an offer to A irrespective of its ownership.

§2.15 Notice of acceptance of an offer to a unilateral K
**An offer for a UNI K is accepted by full performance.
Must offeree give notice upon completion of an offer to a uni k?
Notice enables the offeror to avoid contracting with another for the same performance – on the other hand, if the offeror is in a position to learn of performance, notice should not be required

Three views on whether the offeree must give notice of performance to the offeror:

· 1) Notice is not required unless requested by the offer. 
*If offer is unclear regarding how to accept  offeree may accept either by promise or performance
· 
· Carlill v. Carbolic Smoke Ball Co: Responding to ad (that was deemed an offer) P used D’s product, got sick and sued for collection of the money offered.
· 
· Rule: Proper procedure for accepting a contract that on its face has no need to make specific acceptance is performing the task set forth and notifying only if necessary.
· Performance of conditions set forth in ad can be acceptance in certain situations.
· 
· 2) Prevailing view First and Second Restatements 
If the offeree has reason to know the offeror has no adequate means of learning of performance, failure to exercise reasonable diligence in giving notice discharges the offeror from liability, unless the offeror learns of performance within a reasonable time or the offeror expressly or by implication indicates that notification is not necessary.
· 3) Alternative view: same as the Restatements except that no contract is consummated unless and until notice of performance has been sent. 

“give credit to my brother” example
Assume A (living in a  different country) tells C to extend credit to B. 
If C has reason to know A will not learn about performance, C has duty to use reasonable diligence to inform A of performance, or A learns of performance in a reasonable time. Otherwise, A’s duties are discharged.
** third view: in example where notice is required, NO K results until notice is communicated
RULE: offeree has “reason to know the offeror has no adequate means of learning of performance with reasonable promptness and certitude”  must communicate or use reasonable diligence to communicate
**burden of proof is on offeror to show that inquiry was not feasible.



§ 2.16 Acceptance of an offer to a series of Ks
Example: A makes offer to B “If you advance money, from time to time, over the next 12 months to X up to $5000, I will make good any losses you sustain.”
If B performs twice, totaling $2000, then A revokes offer, A is liable to B for $2000. If B performs after A revokes, A is not liable after the revocation is effective.
** Offer to a series of K’s vs. Offer to a Bilateral K with many performances
makes a great difference if offeror wants to revoke.

§ 2.17 Acceptance of an offer to a Bilateral K
generally: “the offeree as a reasonable person should understand that the offeror expects to know that the offeree has made the requested return promise so that the offeror may act accordingly”
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