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Hornbook §1.1-1.7, 2.1-2.4, 2.7 and 2.8

INTENT TO CONTRACT

Mutual Assent:
Almost all Ks contain the mutual assent of the parties measured by:
1) Requirement for an expression of intent
all offers contain an expression of intent to be bound, but not all offers contain promises
2) Mutual assent requirement
both parties must appear to agree
“meeting of the minds”
3)Reasonable Understanding Test:
Interpretation of a party’s objective intent as measured from the perspective of the other party

For a K to be formed, the parties must have intended the agreement to be legally binding
UCC: §2-204: “A contract for a sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such an agreement”

Objective Theory of Ks:
What would a Reasonable Person in the position of one party (A) be led to believe by the words and conduct of the other party (B)-- even if the party was just ‘joking’ 
*BUT need to consider the words or conduct from the Subjective position of A, with any special knowledge A may have of B
Lucy v Zehmer
If a reasonable person in A’s position would determine that B is serious, there is a contract unless there was evidence to suggest that A knew that B was bluffing.
If A knew B was joking, no contract

No K exists where 
(1) the agreement is between a married couple living in amity or 
(2) they never intended for the agreement be legally binding. // Balfour v. Balfour 1919 (p 4) //  Sick wife (P.) stays in England and husband (D) agrees to pay her an allowance. Later D. rescinds the offer and states that they are separating. P. claims D. owes her the money as a contract.  // //  Court’s reluctance to involve itself in matters of housekeeping partly due to a “floodgates” rational whereby courts would be flooded w/ marital disputes.

Intent to be legally bound requirement:

No intent for a legally binding K  No K
Written Ks
Sanchez v. Life Care Centers of America Inc 1993 (p 6)  //  P. calls in sick believing her job is secure b/c of the Employee Handbook. D. fires her claiming that the disclaimer in the Handbook explicitly reserves their right to fire “at-will.”  Handbook acted as a modification to the general “at-will” employment doctrine b/c (1) it implied that firing could not occur w/o cause and (2) the disclaimer itself was not sufficiently conspicuous. Under promissory estoppel, P. can gain remedy b/c she acted in reliance on the belief that she had a contract under the Handbook // A written K is a matter of law for the court. But, the effect of an ambiguous K is a matter of fact for the jury. (jury is to take into account factors other than the K itself)   The company was trying to get all the benefits of a handbook (providing the impression of job security but w/o the costs of being bound by the handbook). The intent of Promissory Estoppel is to protect one’s reliance on a promise, i.e. to provide remedy for the costs of reliance.
[bookmark: _GoBack]Texaco v Penzoil
A) Are ‘Preliminary Negotiations’ Binding Ks? Factors to consider in determining if parties intended to be bound by a formal signed writing:
1) Did the party expressly reserve the right to only be bound on a signed formal writing?
2) Was there partial performance by one party and accepted by the disputing or “breaching” party?
3) Were all essential terms agreed upon?
4) Was the agreement complex or huge – and would be expected to have a signed, formal writing
Any ‘Official Document’ (even a memo) is good
Rule was intended to preclude ‘Strictly’ Oral Ks or ‘Unofficial Notes’ for ‘Complex Transactions’
B) 3 Ways to View ‘Preliminary Negotiations’ 
Meaningless
K to Negotiate in Good Faith
Not ‘Required to Merge’, but must go through GF Negotiations
K of Performance (Merge)
Intended to bound to Merge -- GF Performance of K
To Consider:
Promissory Estoppel: Protecting reliance and a promise (See more info later)
Restitution: Prevents unjust enrichment (See more info later)
Questions of fact determined by fact-finder unless:
All evidence clearly points one way for any reasonable person
If the manifestation of intent is found in a writing – it is a question of law
Letter of intent – very dangerous. What is the meaning of intent in such a letter? Intent but don’t promise or intent to be bound?
The best way to protect yourself is to add “this is not a binding letter.”

[bookmark: _WNSectionTitle][bookmark: _WNTabType_0]TOPIC 1 – Agreement Process – Intent to K	


[bookmark: _WNSectionTitle_2][bookmark: _WNTabType_1]	11/28/11 10:35 PM



TOPIC 1 - Agreement Process - Intent to K
Hombaok §1.1:1.7, 20:2.4,27 0828

1) Requirerment o ah et o et
=l ffers conci o exression o et t b S,
o 2) Mutul et requrement
© DReasonai Undertandig Tet:
- Itrpetaion of ooy’ bjecte e 5 messred
rom th perspecv o th e sty

sorcement o b egay bining.

UCC: §2:2041 A conrct o sl of o may b e n sy
manner suficient t show areemen, nclading condut by b
partes wihehrecogizes the existence of s areement”

Objecive Theor o k
Whatwould 3 Reasanable Person i e postion f onasarty ()
el e b th words and conduct o th oterparty (8
v the party was st o’
B naed  consdr th words o conduct rm e
Subjectiv oo o A, with sy Specil Knowiedg A mey
Loy v zehmer
1t serius, hre s convctures here wes
+ 0 A knew 8 wa kg, 10 conract




