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Termination of the Power of Acceptance
WAS THE POWER OF ACCEPTANCE IN EFFECT?

A revocable offer creates a power of acceptance. That power may be terminated in a variety of ways: Lapse of time, Rejection or counter offer by the offeree, revocation by the offeror, death or incapacity of the offeror or offeree.
ALSO  failure of condition imposed by offeror terminates power of acceptance

Offer Terminated by Offeree’s Rejection
If offeree rejects the offer, his power of acceptance is terminated 
*unless offeree states that she does not now intend to accept but wishes to consider it further OR offeror indicates the offer still stands
EXAMPLE: Offer open for one week and offeree rejects power of acceptance is terminated!
Counter offer terminates power to accept (unless offer irrevocable)
If offeree makes counter offer, power of acceptance is terminated, even if after counter offer he attempts to accept
However, offeree may indicate otherwise ex: “under advisement”
“I’ll accept now at 5 dollars, but if you wont take it I’d like to think more about your 10 dollar offer.”  power of acceptance not terminated
Counter inquiry vs. counter offer
B says “Will you take $5?” is not a counter offer but merely an inquiry  B still has power of acceptance
Lapse of time
Offer may expire from lapse of time
Some offers indicate language when offer expires
If offer does not set a time limit for acceptance  Power terminates at the end of a reasonable time
Question of fact, depending on all the circumstances existing 
Ambiguity 
according to Restatement 1 is in favor of offeror
Sends letter on Feb 1st stating “Ill give you 8 days” received on Feb 2nd… 8 days should be counted from Feb 1st
Restatement 2 states ambiguity should be in favor of offeree, should be counted when received on feb 2
How should 8 days be calculated? 
Day from which the time is reckoned should not be calculated
**Delay in shipment – if offeree has reason to believe the offer has been delayed, the time for acceptance should be measured from the day it should have been received.
If duration not stated, it should be open for a reasonable time
reasonable time is a question of fact
factors for reasonableness:
speculative nature of transaction
purpose of offeror
whether offeree is acting in good faith
Offer may state the power of acceptance lapses with the happening of a certain event, if event occurs before acceptance the power of acceptance lapses even though the offeree is not informed the event occurred. (FAILURE OF CONDITION)
Offer in face to face meeting is deemed to lapse at the conclusion  of the conversation
(b) Effect of a late acceptance
Two views
1st view - Offer accepted after time lapses = counter offer that can be accepted by  a communication
2nd view – offeror may treat the late acceptance as an acceptance by waiving the lateness
only followed when offeror’s subjective intent is objectively manifested. (clear objective proof of offeror’s willingness to enter the K)
3rd view – if acceptance is late, but sent in a reasonable time, offeror has duty to reply within a reasonable time  if offeror fails to do so there is a K
**** When acceptance is late due to a delay in transmission, the offeror must inform the offeree that the acceptance is late, otherwise the parties will be bound

 Death or Lack of capacity of the offeror or offeree

Majority view: offer is TERMINATED if 1) either offeror or offeree dies or 2) are legally incapacitated, even if the offeree is unaware of the death.
Option K’s – power of acceptance NOT terminated
Impossibility – death may render K impossible  for consequences see Emmanuel 416
Supervening illegality: K at time of offer was legal (for before offer see Eman 446), becomes illegal  power of acceptance terminated

Minority view or Objective theory: If offeree does not know of the death, there is no reason to believe the offer is terminated  offeree should be charged with only what the offeree knows or should know of the offeror’s situation



Generally, Insanity functions are a revocation whether or not offeree is aware of adjudication
** MINORITY VIEW: Swift v. Smigel
Issue
Justification for the rule that mental incompetency of an offeror prior to acceptance by the offeree terminates the offer whether or not the offeree had notice.
Rule of Law
Deciding factor should be the presence or absence of knowledge by the plaintiff of the offeror’s incompetency at the time of each advance of credit pursuant to the guaranty.
Reasoning
Diminished business utility of continuing guarantees if terminable without notice on death. Gay v. Ward. 
Corbin – doing of requested acts after death consummates a K, in case of insanity it is “even more doubtful.” Insanity is far less determinable as a fact than is death, either by contracting parties of a court.
*However, Restatement maintains rule that death terminates power of acceptance, reluctantly.
“K and tort liabilities pass on to personal representatives, why not an offer?” Columbia Law Review
Holding
Judgment reversed and remanded

Revocation
manifestation of intent not to enter into the proposed contract
An offeror’s statement that equivocates about the authors commitment acts a revocation
General rule:
Offer rejected when revocation received
Minority: revocation is in effect when it is sent
Equal publicity when offer is made to general public necessary for revocation
If an offeree learns someone else accepted the offer, the offer in certain circumstances is revoked
Indirect Revocation: If offeror has taken a definitive step inconsistent with the proposed K (example, selling the land in question)  power of acceptance terminated
*However, negotiations or an offer to a third party does not act as revocation
If the offeree does not learn of act that constitutes a “definitive step inconsistent with the proposed K  power of acceptance NOT revoked
Offeror must pay damages for breach of K
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