[bookmark: _WNSectionTitle_3][bookmark: _WNTabType_2]	9/20/11 12:31 AM
Eman 26-45
TOPIC 10 – Counter offers and the Battle of the Forms

Hornbook § 2.21 – “Acceptance Varying from Offer”

Common Law (Mirror Image Rule)
Purported acceptance that changes/adds qualifications, conditions, or terms operates as a counter offer and thereby a rejection of the offer
Is so even if the qualification or stipulation pertains to a trivial manner
Common law, Last Shot Opportunity:
 the last set of terms before the acceptance determine the K

UCC has sought to develop a more flexible rule to prevent parties from slipping out of a K:
K may in some cases be created where the acceptance does not match the offer, but also attempts to determine what terms make up the K

UCC § 2-207 (Emanuel Pp 28)
1)Battle of the forms
Has a K been formed
If yes, what are its terms
A definite acceptance within a reasonable time operates as an acceptance even though it states different terms additional to or different from the offer, UNLESS acceptance is expressly conditional on assent of these terms.
Additional terms are to be considered as proposals for addition to the K unless:
Offer limits only acceptance to the terms of the offer
the additional terms materially alter the K
Notification of objection to the terms has been given or is given within a reasonable time

Ardente v. Horan 
Facts: Bid for sale of real property accepted via defendents attorney who prepared a purchase agreement and sent it to plaintiffs’ attorney for plaintiff’s signature. Plaintiff’s attorney returned purchase agreement along with letter requesting following items remain with real estate a) dining room set b) fireplace fixtures throughout c) sun parlor furniture

Rule: A conditional acceptance functions as a counter offer.

Reasoning: Acceptance must be definite and unequivocal. *However, an acceptance may be valid despite conditional language if the acceptance is clearly independent of the condition. Whether letter is a conditional acceptance or counter offer is a question of common sense interpretation. Court interprets letter to impose a condition on defendants offer, not mere gratuitous benefit. Letter seeks “confirmation” that the listed items are a part of the transaction. Also, stresses difficulty of finding replacements.

Conduct by both parties which recognizes the existence of a K is sufficient to establish a K
Analysis
Subsection 1
Two questions arise
1 – is the arguable acceptance definite and seasonable
2 – is the arguable acceptance expressly conditional on assent to the additional or different terms
Definite expression of acceptance.
Seasonable = in a timely fashion
Changes in quantity terms not acceptance
Changes to a “dickered term” = not a definite acceptance
Dickered terms – goods, price, quantity, delivery terms
If parties are non-merchants, a K is formed without the additional terms unless offeror expressly assents, Silence does not indicate the offeror’s assent
*Additional terms between Merchants become part of the K unless (a) the offer expressly limits the acceptance to the terms of the offer (b) they materially alter it (c) notification is given in a reasonable time
Dorton v. Collins & Aikman Corp.: phone conversations between B & S relating to carpeting. B placed an order on the phone. S sends an acknowledgement form that says: accept order for carpet, repeats quantity and price, and includes a provision for arbitration. S ships goods, B accepts. Problem arises and B brings suit. 
Rule of Law: An acceptance which proposes additional terms in response to an offer will be an enforceable contract including those terms unless the additional terms materially alter the offer.
Reasoning
IN THIS CASE: UCC 2-207 recognizes that offer and acceptance are not always identical in terms when a battle of the forms occurs. The Court found that Defendant’s acknowledgement form did not expressly condition acceptance on assent to the terms on the back. The form said it was “subject to” the terms but did not expressly say the offeror must assent to those terms. Therefore the court would remand the issue of whether the arbitration materially altered the terms of the Plaintiff’s oral offer to purchase. If it did materially alter the offer, then it could not become part of the contract.


Three views to the fate of different terms
1) different term should be treated as an additional term
2) different terms cancel out and the court gap fills
3) different terms never become part of the K unless the different terms are accepted by the offeror
If the records do not create a contract.
K can be formed by conduct. 
Common law – last shot principle, last writing prior to performance determined the terms of the K
UCC – K is based on agreed upon terms, rest gap filler
Diamond v. Krack
Rule of Law: Under the UCC, where the terms of a purchase order and acknowledgment receipt differ and both parties perform, the contract will consist of those terms upon which the parties agreed, together with any supplementary terms incorporated under the UCC. See U.C.C. § 2-207.
Reasoning: Krack never assented and the continued dealings by both parties do not represent acceptance bc that would lead to the usage of the common law “last form” rule.
Assent under U.C.C. § 2-207 must be given specifically and unequivocally. The disclaimer was not agreed to and did not become a part of the contract.
Partly oral partly written
Seventh circuit ruled that UC does not apply to agreement over phone followed by sellers sending a record containing additional terms.
Rolling K’s 
Seller sends invoice with additional terms after the goods are delivered and accepted, some courts say ucc 2-207 applies



EMANUEL ANALYSIS
Pg 30

Acceptance expressly conditional on assent to changes: § 2-207(1)
If the purported acceptance contains additional or different terms from the offer, and also states something like “This acceptance of your offer is effective only if you agree to all of the terms listed on the reverse side of this acceptance form”  NO K FORMED
Restrictive reading: courts do not easily presume language in the acceptance falls within the “expressly conditional” exception to §2-207.  courts have taken the view that the exception will only be triggered and a K avoided ONLY IF the offeree makes it clear that he is unwilling to close the deal UNLESS the offeror agrees to the additional or different terms.
“subject to” language normally will not suffice (Emanuel Pp 31(a))
**PARTIES MAY FORM A K BY CONDUCT(discussed below)
terms in agreement are enforced, rest gap filled
SHRINK WRAP LICENSE (See topic 11 – Terms in the Box)
Offeror’s Assent to Changes
If Buyer makes an objection to one of the additional/different terms and the term is successfully changed, the court may imply he assented to the rest

Additional Terms in Acceptance
Offeree’s response contains an “additional” term: a clause that the offer does not deal with at all (assume offeree’s response is not made expressly conditional on the offeror’s assent to the additional term.)
1) Does the additional term prevent the offeree’s response from being an acceptance?
2) If the response is an acceptance, under what circumstances can the additional term become part of the K?
Contract Formed:
No longer Mirror image rule  a definite seasonable expression of acceptance is an ACCEPTANCE
Proposal for addition to K
Whether the term becomes part of the K: **REMEMBER, THE CONTRACT IS FORMED AND BINDING, this is to determine the terms of the K
Non-Merchants: only way the additional term can become part of the K is if the offeror explicitly assents to the term.
Both Parties are Merchants: Additional term automatically becomes part of the K
THREE EXCEPTIONS: § 2-207(2)(a)(b)(c) 
1) Additions will not become part of the K if the offeror affirmatively indicates that he does not want them to
2) The additions materially alter the K
Alteration examples:
Disclaimer of warranty will almost always be a material alteration
Arbitration clauses  courts are split
*Remember, an acceptance will be deemed to have accepted ALL TERMS of the offer, not just those on which the writings agree.

Different (conflicting) Terms in Documents:
Two Approaches
1) Knockout Rule: Majority Rule – conflicting clauses knock each other out of the K, so that neither enters the K. Instead, a UCC Gap Filler provision is used if one if relevant; otherwise the common law controls
2) Alternate approach – the clause in the second form FAILS TO HAVE ANY EFFECT. Therefore, the clause in the OFFER ENTERS THE K
Conflict with Code “gap filler”
One expressly drafted clause and one gap filler  majority cases, gap filler prevails

Response Diverges Too Much from Acceptance:
Acceptance must be “definite and seasonable expression of acceptance”
Agreement on bargained terms: forms do not fail if they do not diverge as to price, quality, quantity, or delivery terms but only to the usually unbargained terms on the reverse side

Contract by Parties’ Conduct
If offer and acceptance diverge so much that there is no K, and neither party begins to perform  no K
*However, sometimes no K is agreed to and parties begin to perform or fully perform by sending goods or purchasing goods before a dispute arises
Conduct by both parties which recognizes the existence of a K is sufficient to establish a K although the writings of the parties do not otherwise establish a K. In such case the terms of the K consist of the terms the writings of the parties agree, together with Gap Fillers
*Also used in “expressly conditional” cases
IN SUM  terms agreed to are in force, rest of K is gap filled.
Example: Two different warranties  results in UCC Implied Warranty of Merchantability 
Contract by conduct where there was NO ATTEMPT at offer and acceptance
If parties behave in a way indicating they think they have an agreement  agreement enforced even without offer and acceptance
Example: Repeated transactions giving rise to a larger K
Parties course of dealing amounted to recognition that there was a larger agreement that transcended any particular order

Confirmation of Oral Agreement:
After oral agreement that is binding, a document sent from one party to the other is treated as a confirmation. 
1) Additional terms in a confirmation:
Become part of the K unless they materially alter it, or the party receiving the confirmation objects to the additional terms
2) Different terms in confirmation:
Does NOT enter the K even if party receiving confirmation fails to object
Knock out rule DOES NOT APPLY
 RULE: If parties have reached an oral agreement, one party should not be permitted to contradict the agreement unilaterally
Expressly Conditional Clause HAS NO EFFECT in a confirmation
Conflicting confirmations
Knock out rule imposed.
Both parties send confirmations that conflict  original agreement enforced with the conflicting terms  of each confirmation GAP FILLED
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