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Acceptance of Indifferent Offers

**Traditional view: offeror has single manner of acceptance.
**Modern view – offeror is indifferent about manner of acceptance
UCC and Res.2d §45 are in accord with Modern View

Modern View:
Unless an offer is completely clear to a mode of acceptance: It is indifferent and thus accepted in any manner.

UCC §2-206(1)(a)
if it’s an indifferent offer – you can accept however you want (performance or promise), within reason

§2-206(1)(b) 
Order/Offer for “prompt or current” shipment of goods = acceptance by prompt shipment or prompt promise to ship of conforming or non-conforming goods.
Invites acceptance by performance or promise
Non-conforming = not exactly what ordered. (PAGE 21 Emanuel Outline)

§2-206(1)(b) cont’d -  Shipment of non-conforming goods does not constitute acceptance IF seller promptly tells buyer that the shipment is “offered only as an accommodation to the buyer” that is just viewed as a c/o = counter offer.
IF seller doesn’t say that line - there is a K and a breach.
[bookmark: _GoBack]This modern view Prevents uni-k trick: by saying when shipping wrong goods – it is acceptance and a breach at the same time. Regardless of whether Buyer accepts goods or rejects them – there is a Cause of Action in the form of K breach.
At CL Traditional Approach – uni-K trick = seller makes a c/o by shipping wrong goods in hopes that they are kept. (seller cant loose or be sued)

SHIPMENT = Performance NOT beginning of performance
§2-206(2) – When starting performance is a reasonable way to accept – if the offeror is not notified of acceptance within a reasonable time, he may treat the offer as having lapsed

Res 2nd: it will be a very unusual case where the offeror has made a very clear indication of mode of acceptance
Unilateral words like deliver won’t make it a Uni-K
Similarly, using the word promise doesn’t make it a Bi-K
BUT if it explicitly states that “seller must mail to buyer a signed copy hereof,” it was determining that the only way to accept was a promise by writing
Res. 2nd. – Takes position that notice of shipment is ordinarily unnecessary. (UCC prevails when sale of goods though)
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