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Restitutionary Recovery for the Material Breacher?
Hornbook §11.22

Quasi K and Statutory Relief

Defaulting party who has not substantially performed is not ordinarily entitled to recover on the K. 
**BUT a defaulting party who has not substantially performed may be entitled to restitution in a quasi contractual action

Restitution
Value to the defendant of the plaintiff’s performance
Goal: Prevent unjust enrichment

Suits in Quasi K 
1)Where there was never an attempt to form a K, but plaintiff deserves recovery
2) Attempt to form K, but K unenforceable due to impossibility, illegality, Statute of Frauds etc.
3) Cases with an enforceable K, but the plaintiff has materially breached, and therefore may not recover on the K
4) Case where defendant has breached but the plaintiff is not entitled to damages on the K

In each of these situations, plaintiff will often be allowed to recover in “quasi K”

Measure of Damages
Courts almost never award expectation damages
Reliance and restitution are frequently awarded
Courts choose based on facts of the case and which measure better serves equity

Quasi K where no contract attempted cases:
Emergency services supplied: plaintiff supplies services to the D, without first forming a K to do so
No recovery where K with another exists
If third person obligated to pay, plaintiff will usually not recover
Sub K’or on building job 
Not entitled to sue the owner of a building, can only sue Gen K’or
No recovery if intended as a gift 
If the service provider did not intend to receive payment, and intended to make a gift

Unenforceable Ks
Parties attempt to form a binding K which turns out to be unenforceable or voidable (Stat of Frauds, mistake, illegality, impossibility). Court will allow suit in quasi K and plaintiff recover either value of the services performed (restitution) or plaintiffs reasonable expenditures (reliance)

Quasi K Recovery by a Breaching Plaintiff 
For non-substantial performance, but defendant was nonetheless benefited by the plaintiffs performance
Plaintiff may cover his restitution interest less the defendants damages for the breach. (quantum meruit)
Used in
Construction cases
Payments made by the breaching party (check UCC below)
Land Sale K’s
Installment land sale K
Recover benefits conferred to seller less the damages the seller has suffered.
Retention of money as liquidated damages
K may specifically say seller can retain the payments
Court will honor if the sum is a reasonable one that would be sustained as liquidated damages”
Reasonableness measured by anticipated or actual loss caused by the breach
Limited Pro-Rata K Price
Plaintiff not in default, he may sue to recover restitutionary interest, which is not limited to the pro-rata K price or even the total K price.
*if plaintiff in default, court very strict to limit restitution to pro-rata k price, less the defendants damages for breach.

Willfull default – no recovery in many jurisdictions
Many jurisdictions, defaulting plaintiff will be allowed to recover in quasi K only if her breach is not willful
If willful, no recovery at all
Restatement 2
A party who intentionally furnishes services materially different from what he promised  denied recovery
Convenience or Financial advantage
Courts likely to deny if breach made in bad faith
Employment Ks
Less likely to treat willfulness as a bar to recovery in employment ks
UCC – allows partial restitution to breaching buyer
UCC gives breaching buyer a right to partial restitution w/respect to payments made to seller ( UCC 2-718 )
Where seller justifiably withholds delivery of goods b/c of buyer’s breach, buyer is entitled to restitution of any amount by which the sum of his payments exceeds the amount by which the seller is entitled by virtue of a liquidated damages clause OR in the absence of such a provision, 20% of the value of the total performance or $500, whichever is smaller.
** seller may offset the buyer’s claim by any damages.
Example: pg 329 Emanuel Outline
Plaintiff not entitled to K damages
[bookmark: _GoBack]Many courts allow fair value of good plaintiff has conferred on the defendant
d



[bookmark: _WNSectionTitle][bookmark: _WNTabType_0]TOPIC 27 – Recovery for the Material Breacher	


[bookmark: _WNSectionTitle_2][bookmark: _WNTabType_1]	11/29/11 9:17 PM



TOPIC 27 - Recovery for the Material Breacher

Restiutonary Recovery fr the Matertl reacher?
Hormbaak 51122

Quat 30 tatutory Relet

 Defuting sty who hs nt subsantal erormed s not
BT 3 couing prty o b ot sutantily perormod
action

Vil o th defendant of the planus parformance
© Gout: preventuust evichment

Sl in Quasi
nre tere wos never a attempt o fom a K, b oo
2) Ao o o , bt K unenforcesble due o mpossisitey,
egaity, Statue o Frauds e
- 3)Cos i o cforcesle K, bt the gl hs matil
) Case wre dfandant has braached but the plaintf s not
entitad o damages on the K

1 coch ftessstustions, st il citn b aowed ta rcaver

Messure of Damages
~Caurts st ever award expectatin damges
© Caurts chose bosed o ot f the cse nd whih messire




