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Hornbook Section 2.9

Indefiniteness
In general, indefiniteness is evidence of an intent not to contract.

TRADITIONAL rule:
If the agreement is not reasonably certain regarding its material terms there is a fatal indefiniteness and the agreement is void
Material terms:
Subject matter, price, payment terms, quantity, quality and duration
If an agreement is reasonably certain as to the responsibilities of the parties it is enforced
Three types of Indefiniteness
Parties purport to agree but leave term indefinite
Parties are silent
Parties agree to agree later as to a material term
*at common law each category is treated somewhat differently
COMMON LAW

Even though the parties have gone through a process of offer and acceptance so that there is mutual assent, the agreement is void if the content of their agreement is unduly uncertain
Rule: An offer must be so definite as to material terms or require such definite terms in the acceptance that the performance to be rendered by each party is reasonably certain.
What are material terms?
Subject matter 
Price
Payment terms 
Quality 
Quantity
Duration 
Work to be done
Indefiniteness as to immaterial term is not fatal; the more terms that are indefinite, the more likely the parties did not intend to contract
Reasonable Certainty
To be reasonably certain, a term need not be set forth with optimal specificity. It is enough that the agreement is sufficiently explicit so that the court can perceive the parties’ respective obligations.
What is reasonably certain depends on:
Subject matter 
The purposes and the relationship of the parties 
The circumstances under which the agreement was made
A term need not be set forth with utmost certainty; it is enough that the agreement is sufficiently clear for the court to determine the respective obligations of the parties.
Types of Indefiniteness Problems
Three categories:
Where the parties have purported to agree on a material term but have left it indefinite (not reasonably certain);
Common Law—no room for gap-fillers or implication and the agreement is void
The modern view: (Majority View)
the law leans away from killing a contract for ambiguity this is true especially where there is part-performance less certainty is needed when action is for damages than when it is for specific performance
Where the parties are silent as to a material term or discuss it but do not purport to agree upon it, it is possible that the indefiniteness can be cured by:
The use of a gap-filler
Gap-filler – term supplied by the court because it thinks the parties would have agreed upon this term if it had been brought to their attention, or because it is a term “which comports with community standards of fairness”
When an express term is missing, there may be an implied in-fact term
Courts will search for evidence relating to the following three elements:
Trade usage
Course of dealing
Course of performance
…Otherwise, courts can use a gap-filler What is not always clear is which gap-filler the court will use
EXCEPTIONS
If parties are silent as to kind or quantity of goods, or specifications, courts will not supply a gap-filler because no objective standard exists
USES
If no time is stated, a reasonable time is assumed
In a sale of goods case where no price is set, courts assume parties contracted on a reasonable price (UCC follows this rule).

Where the parties agree to agree as to a material term, under the traditional rule, the agreement is fatally indefinite and the gap-filling mechanism, discussed above, may not be used. 
MAJORITY RULE: (relying on the UCC and the Restatement (Second), discussed below), have abandoned this rule and some have held that there is an implied duty to negotiate in good faith even though there is no such provision in the agreement. The UCC and the Restatement (Second) are generally in accord with the modern view on questions of agreement to agree.
** REMEMBER: Indefiniteness may be cured by the subsequent conduct or agreement of the parties

Examples:
“pay you a fare share of profits”
too vague
recovery limited to “quantum meruit” – reasonable value of services rendered

Indefiniteness can be cured by conduct or agreement
Agreement: Indefinite offer of “pension plan that is well and enough” and later plaintiff accepts 20$ a week.
Conduct: “Will make you a Tailor made suit for $2000” client later agrees to particular woolen cloth to be used

Indefinite agreements where neither party has begun to perform are often found to be void by the court
When a party has begun performance, or the case is a sale of real property the court “leans against the destruction of K’s”

Silence as a material term
Strong possibility term may be implied from surrounding circumstances or supplied by the court (gap filler)
Implied from standard terms, trade usage, prior course of dealing between parties
Most gap fillers are made inferring the intention of the parties
However, not supplied to cover every material term
Examples of NO GAP FILLER: no kind or quantity of goods, or specifications of a building K

Duration problems 
Haines v. City of N.Y.: City to construct, maintain, operate sewage facility and extend lines to accommodate future growth. No duration expressed. Court implies a reasonable duration.
Rule: when no duration is expressed, courts reluctant to hold that contract is in perpetuity – instead they imply a reasonable duration.

“permanent employment” generally considered to only mean non-seasonal
sometimes deemed to be however long employee can perform if there was a substantial consideration paid
In case of employment K’s, federal legislation creates certain obligations in employment at will K’s (no firing based on race, ethnicity, etc…)
Wagenseller v. Scottsdale Memorial Hospital: P went on a camping trip with her boss, refused to participate in “questionable activities.”  Was fired shortly thereafter.  Sued for wrongful termination and breach of contract (she was an at-will employee)
Rule: At-will employees can sue for termination that goes against public policy.  There is no good faith covenant in an at-will employment.

Unless there is a contract the employer does not need good cause to fire worker, Can’t do it for bad cause; you can do it for no cause or for good cause.

Agree to Agree cases:
Joseph Martin, Jr. Delicatessen, Inc. v. Schumacher: Option to renew commercial lease at a price to be agreed upon later.  The parties failed to agree to a price.
**NY RULE. mere agreement to agree in a contract is unenforceable. Unclear material term = void
*Modern Common Law/UCC § 2-305– valid agreement, w/rent set at reasonable level.  “Court supply a reasonable price.” 
Traditional rule: agreement to agree as to a material term prevents formation of a K
Sometimes implied duty to bargain in good faith


The UCC
Designed to not allow a dissatisfied party refuge from its promise under the doctrine of indefiniteness.
· Southwest Engineering. v. Martin Tractor: Parties agreed to contract for sale of tractor but did not agree on the payment terms.  D tried to say contract was void for missing material terms.
Rule: The omission of terms of payment does not make a contract vague enough to nullify it.
[bookmark: _GoBack]“even though one or more terms are left open… K does not fail if parties intended to make a K and there is a reasonably certain basis for giving an appropriate remedy”
However, when dispute as to material term indicates lack of intent to K, then no K results
** Key to analysis is whether there is a reasonably certain basis for giving a remedy

Hybrid Contracts
BMC industries Inc. v Barth Industries: apply “predominate factors test” to determine if K is for sale of goods or services. Courts look to language of the K itself, does it use terms “buyer” and “seller”.
Rule: When predominant factors test shows the K was for a sale of goods case, UCC applies.
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