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Terms to Follow Contracts (Rolling Ks)

Buyer orders goods without seeing most of the contract terms
Detailed terms are contained on or in the box
Buyer is told if he does not agree with the terms, he has a certain time to return the goods for a full credit

1) When is the K formed?
2) What are its terms?

1) When is a K formed:
“Not Formed Until Receipt” approach: no K is formed until buyer has received the goods and has kept them for beyond the prescribed return period
Theory that buyer kept the goods rather than returning them should be interpreted as acceptance
PROCD v Zeidenberg
UCC 2-204 says that a K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties”
Easterbrook reasoned a vendor may invite acceptance by conduct and may impose limitations on the kind of conduct that constitutes acceptance  Zeidenberg’s retention constituted acceptance  use limitation in the license was binding
*UCC 2-207 held not applicable
Hill v Gateway
Involved a classic purchase of goods case
1) No K formed until buyer received computer w/enclosed detailed terms and kept computer beyond reasonable prescribed period and 2) detailed terms became part of the K
Held that where there is only one form 2-207 is irrelevant (INCORRECT): 2-207 may apply when an agreement has been met orally and followed by a form
“2-207 Applies and K is Formed at the Time of Order” approach: 
K is formed at time of order 
Klocek v Gateway
§2-207 applies to a single form case: Buyer is offeror and seller is offeree
Gateway accepted by shipping or agreeing to ship  gateway’s terms constituted either an acceptance or a written confirmation  Since Klocek was not a merchant, “any additional or different terms did not become part of the parties’ agreement unless expressly agreed to”
The term that “opening and keeping the product without returning constitutes acceptance” WAS NOT AGREED TO  not a part of the K

Negotiations Not Involving Standardized Forms: 
If parties do NOT USE STANDARD FORMS and instead actively negotiate:
1) the court will find that there simply was never any K
2) the court will find that by their CONDUCT the parties recognized the existence of an unwritten K, therefore terms of the K are 
terms that appear in the record of both parties
terms, whether in a record or not, both parties agree
gap fillers
CHANGES in revised 2-207
Terms from the offer that are not addressed in the acceptance are not automatically included in the k  offeree can show evidence to dispute agreement on those terms

Restatement 2
[bookmark: _GoBack]In K’s not for the sale of goods, courts may chose to not follow common law and instead follow Restatement 2
“An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on assent to the changed or added terms”
acceptance made conditional to acceptance of changes to the offer is not an acceptance but a counter offer

[bookmark: _WNSectionTitle][bookmark: _WNTabType_0]TOPIC 11 – Terms in the Box


[bookmark: _WNSectionTitle_2][bookmark: _WNTabType_1]	12/3/11 4:29 PM



TOPIC 11 - Terms in the Box

Torms o Folow Contacts (Rlig ks)

Buveraders goods witnout sesing most fthe contract trms
By 00 e s ot s with e trs, e s  corn

2 W s the K e

2 Whatare s et

1 When e K formac:
= “Not Formed Unti Roceipt” approach: 0 K s frmed
i ber s rceived th goads and s kep hem for
eyons tn peseried rturs pars
- ey th buyerkep e goodsrather tha recurig
UCC 2-204 says st K for sl of goad may b
sareement, ncding conductby b prtes”
sccptance b conduct snd may mpose
mtaion o the knd of condct 1t
consute ocaptace > Zadereers's
retentonconsue aceprance > e
- UCC 2207 hid vt e
nvohed s purchose of goacs cose
17 NoK frmed und byer receved computr
enclosed deald temsand et compter
eyond ressonsbi rescrved pero 40 2)
et e ecame prt of e
Hol that wher o s ony one o 2:207 s
irlevant (NCORRECT): 2.207 oy sppy when




