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Hornbook § 2.5, 2.6

§2.5 What is an offer? Legal Effect
A promise to do or not to do something depending on the other party’s acceptance
What is a promise?
An overt display of intent to do or not do something
A promise is an offer if the other party – as judged by a reasonable person – could conclude that acceptance is invited and if accepted will result in a contract

§ 2.6 Offers Distinguished from Other Communications

EXPRESSIONS OF OPINION  
not offers  They make no expression of intent. 
*exceptions - Hawkins v. McGee: a reasonable person can find that a professional is bound by a guarantee statement
Generally, Expressions of opinion or confidence boosting language is not promissory and thus not an offer. (Doctor/Patient Relationship)
Reasonable test determines if an express promise has been made or merely an expression of opinion or confidence boosting language was used. (Circumstances play a role – ex. In an emergency room – less likely to be taken as a promise).
One case says these medical actions are a “little suspect” – and thus “clear proof” should be found. (Sullivan v. O’Connor)

ADVERTISEMENTS:

Generally, advertisements are not offers
*exception If an advertisement is specific on the terms of quantity, and availability, (e.g. “first come first serve) 
i.e. if the ad contains expressions of definiteness and promise then it may be an offer. Ads can be an offer if it’s clear, definite, and specific. *especially ads in writing
Generally, Ads aren’t offers but are merely invitations for offers to be made. b/c they don’t include:
 statements of quantity or language of commitment.
Whether an ad is an offer is subject to the reasonable person test
Store displays w/ price are irrevocable offers.
Advertisements in jest are not offers.
Leonard v. Pepsico, Inc 1999  -  P. seeing a Pepsi commercial on TV which jokingly shows a Harrier Jet for sale for “Pepsi-Points.” P then seeks to obtain from Pepsi the jet for 15 points and $700,000 in cash.  
Unless the consumer has reason to believe that the offeror is subjecting themselves to a multitude of offers, (or set amount) it would be unreasonable to view general ads as specific offers. As a joke the ad must be seen as such from the point of view of the reasonable person in the position of the viewer (Reasonable Understanding Test)
Since the # of people an ad is intended to reach is much greater than the availability of the product (Inventory), it is generally not an offer -- to be an offer, an ad must
Limit # of Offerees 
Specific Qty, and possibly need Specific Qty/person
Be Clear as to whom the offer is going to
‘First Come, First Served’ is enough b/c it’s saying the ‘first one who comes and meets rest of criteria (tendering pmt) is an offeree

PRICE QUOTES
Generally do not constitute an offer.
* Exception: Where a quote/estimate is (1) definite, (2) has language of intent, and (3) is in response to a solicitation for offers, the quote/estimate can be an offer.
The totality of the circumstances of communications can allow a reasonable inference that in fact an offer had been made by the seller. Fairmount Glass Works v. Grundin-Martin, 1899. //  Buyer wrote the Seller soliciting information on a potential order of a certain number of Mason jars. Seller responded with a quote and the words “for immediate acceptance” Buyer then responded w/ his acceptance and Seller responded that there had been no offer and he was out of stock. // // Provides the exception to the rule that a quote is not an offer. There was an offer b/c the response was (1) definite as to material terms inferred from (a) the initial letter from buyer, soliciting an offer, and (b) had the language of intent, “for immediate acceptance” In sales of goods, language of promise is not a necessary condition. Sufficient conditions for K formation can simply be detailed terms and a response to a solicitation for offers.
If K is formed w/ an Estimate
Estimated Price is not Legally Binding 
If Price is Reasonable, Even if it Greatly Exceeds the Estimate, it can be legally enforced by the K 
*EXCEPTIONS
 Estimate was made w/ Intent to Deceive, then it’s Fraud 
“Estimated Charges” are Set Prices (Like Port Charges) that can be looked up, they are Treated as Statements of Fact and the party is responsible to stand by his estimate US v Briggs

Inquiry or Invitation to Make an Offer
Not an offer
The question is if Party A made a promise or just merely made an inquiry/invitation

Statements of Intentions, Hopes, and Estimates
These statements do not constitute an offer. (I’m going to sell my car for $500 – not an offer just a statement of intention)
Letters of Intent are “an invention of the devil” – understood to be noncommittal but can in fact be binding
Estimates (I.e. contractor estimate on a job) are not binding

PRELIMINARY NEGOTIATIONS:  

Generally preliminary negotiations do not act as offers.  They can however imply the terms of the K where the terms aren’t explicitly given. (INTERPRETATION SECTION)

Preliminary Negotiations are any communication prior to the offer and the acceptance, and can include statements of opinion, intention, hopes and desires, estimates, inquiries, invitations for offers, advertisements, price quotes etc.
Absence of explicit terms in the K can indicate that the pre-acceptance preliminary negotiations act to supply, through implication, the terms of the K.
(partial integration supplemented by parol evidence)
Communications between parties stemming from a public advertisement that are clearly non-committal are merely preliminary negotiations. Lonergan v. Scolnick 1954 (p 34) //  D. runs an ad in the newspaper and P. inquires about the property by letter. D. answers the letter with a form letter and a short series of letters back and forth between the two ensues. D. communicates only noncommittal language and never makes a specific offer, rather the communications constituted preliminary negotiations and inquiries. D. then sells to another and P. sues for breach of K.  //  b/c the buyer had reason to know that D. was not making a specific offer (e.g. initial communication was an ad to many) the language of the letters should have been clearly non-committal and not an offer. 

INTENT TO MEMORIALIZE
See topic 1 – Pennzoil
Parties can intend expressly or impliedly for a contract to be binding only upon memorialization or conversely, can be indifferent as to the need to memorialize.

Factors for Determining the Parties' Intent
Factors to determine the intent of the parties to be bound only by a formal signed writing 
Whether a party expressly reserved the right to be bound only when a written agreement is signed;
Whether there was any partial performance by one party that the party disclaiming the contract accepted
Whether all essential terms of the alleged contract had been agreed upon; 
Whether the complexity or magnitude of the transaction was such that a formal, executed writing would normally be expected.
Whether the intent is for the memorialization to be a convenient record of the agreement but not the agreement itself.
[bookmark: _GoBack]Texaco, Inc. v. Pennzoil, Co.   1987 (p 39) //  Getty stock prices fall and Pennzoil approaches Getty to buy them up. Parties tentatively agree in a four-page memorandum to sell minority ownership to Pennzoil. Both parties give press releases on the impending deal. Getty then shops around for a better offer and Texaco bites. Texaco and Getty establish a contract, memorialize and are both sued by Pennzoil.  //  The words and language used by the parties in the memo and the press releases indicate that there was intent to be bound by their agreement despite its not being memorialized yet. // Intent of the parties to be bound was a matter of fact left to the Jury to decide. Even if the intent had been established as a matter of fact the contract could have still been ruled void b/c of fatal indefiniteness as a matter of law on the material terms that were vague. 
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